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PRELIMINARY STATEMENT 


This is an appeal from the conviction of the appellant 
on October 2, 197^ after trial by jury at the United States 
District Court for the Eastern District of New York, Hon. 

THOMAS C. PLATT, U.S.D.J., presiding, of the crime of knowingly 
selling three pi - .tols and one revolver which were stolen while 

IN INTERSTATE COMMERCE, UNDER A ONE COUNT INDICTMENT CHARGING 

that, "On or about the 26th day of February 1973 wthin the 
Eastern District of New York, the defendant JOSE JAHIR URIBE, 

DID KNOWINGLY SELL AND DISPOSE OF STOLEN FIREARMS, THAT IS, 

THREE (PISTOLS), AND ONE (REVOLVER), WHICH FIREARMS WHEN STOLEN 
WERE MOVING AS, WERE PART OF, AND CONSTITUTED INTERSTATE 
COMMERCE..., THE DEFENDANT JOSE JAHIR URIBE KNOWING AND HAVING 
REASONABLE CAUSE TO BELIEVE THAT SAID FIREARMS WERE STOLEN. 

(Title l8, United States Code, $922(j) and 924(a).)" 

This appeal is based upon appellant's contention that 

THE COURT COMMITTED REVERSIBLE ERROR IN ALLOWING THE GOVERNMENT 
TO INTRODUCE INTO EVIDENCE STATEMENTS BY THE APPELLANT CONCERNING 
THE PROPOSED SALE OF D R U F S AND MACHINE GUNS, CRIMES NOT CHARGED 
IN THE INDICTMENT, EVIDENCE OF WHICH HAD LITTLE RELEVANCE TO THE 
CRIME CHARGED BUT WHICH WAS HIGHLY PREJUDICIAL. 

Prior to trial, appellant moved to suppress a tape 

RECORDING MADE BY THE GOVERNMENT AT THE TIME OF THE ALLEGED 
SALE, THE TRANSCRIPT OF THIS TAPE, AND A CONFESSION MADE BY 
THE APPELLANT AFTER HIS ARREST, ON THE GROUNDS THAT THE TAPE 
WERE INAUDIBLE, THE TRANSCRIPT HAD BEEN PREPARED WITH THE AID 




OF A GOVERNMENT AGENT, AND THE CONFESSION HAD BEEN MADE WITHOUT 
A KNOWING WAIVER OF THE DEFENDANT 1 S C 0 N S T I T U T I 0 N A L ' R I G H T TO 
REMAIN SILENT. 

A SUPPRESSION HEARING WAS HELD BY JUDGE NEAHER ON 
August 26, 197^* Said motion was denied in all respects. 

The tapes and the transcription thereof contained 
numerous references to the proposed sale of narcotics and 

MACHINE GUNS. ThE CONFESSION ALSO REFERRED TO DRUGS AS WELL 
AS THE ALLEGED SALE OF FIREARMS. 

In the Memorandum of Law submitted by the Government 

IN SUPPORT OF THE ADMISSABILITY OF THE TRANSCRIPT OF THE TAPES 
AS EVIDENCE, THE GOVERNMENT ALSO SUBMITTED SUPPORT FOR ITS 
INTENTION TO OFFER TESTIMONY CONCERNING NEGOTIATIONS FOR THE 
SALE OF NARCOTICS AND MACHINE TUNS. 

Immediately prior to the trial, the appellant moved 

TO SUPPRESS ANY REFERENCES TO NARCOTICS AND MACHINE GUNS AT 
THE TRIAL. JUDGE PLATT RULED THAT WHILE HE WOULD NOT ALLOW 
TESTIMONY AS TO NEGOTIATIONS FOR THE SALE OF NARCOTICS, HE 
WOULD ALLOW TESTIMONY TO EXPLAIN REFERENCES TO MACHINE GUNS 
WHICH APPEARED IN THE TAPE RECORDING AND THE TRANSCRIPT OF THE 
TAPE RECORDING. (TRIAL, 26) HOWEVER, THE ENTIRE TAPE RECORDING, 
CONTAINING REFERENCES TO BOTH DRUGS AND MACHINE GUNS, WOULD BE 
ADMITTED INTO EVIDENCE TOGETHER WITH THE TRANSCRIPT THEREOF. 

This was done despite repeated objections. (Trial, 132) 

The effect of the ruling was to allow all references 

TO THE SALE of MACHINE GUNS, IN DIRECT TESTIMONY AND THE TAPE AND 
TRANSCRIPT, AS WELL AS REFERENCES TO THE SALE OF NARCOTICS IN 
THE TAPE RECORDING AND TRANSCRIPT. 



It is the contention of the appellant that the 


ADMISSION OF SUCH TESTIMONY AND EVIDENCE WAS H I G H L Y- P R E J U D I C I A L 
TO THE DEFENDANT, WHILE HAVING ONLY SLIGHT RELEVANCE TO THE 

CRIME CHARGED. THE ADMISSION OF SUCH PREJUDICIAL MATTER 
DENIED THE DEFENDANT A FAIR TRIAL AND THUS CONSTITUTES 

REVERSIBLE ERROR. 


SUMMARY OF PROOF 


GERMAN AUGUSTO SANCHEZ, a citizen of Columbia residing 
in the United States, testified that some time after 197"! he 

BECAME AN UNDERCOVER AGENT FOR THE U.S. BUREAU OF CUSTOMS AND 

the U.S. Bureau of Alcohol, Tobacco and Firearms. In January, 

1973, SANCHEZ had introduced Special Agent ANTONIO BOCCHICHIO 

*• 

of the U.S. Bureau of Customs to the defendant as one of the 
bosses of the Italian Mafia. On February 1, 1973 » SANCHEZ 
HAD AN APPOINTMENT TO MEET ONE ALVAR 10 HERNANDEZ AT THE TAILOR 
SHOP OF THE APPELLANT LOCATED AT ROOSEVELT AvENUE, BETWEEN 

88th and 89th Streets, Jackson Heights, New York. SANCHEZ arrived 
AT THE TAILOR SHOP AT APPROXIMATELY 6:30 P.M. HERNANDEZ ARRIVED 
APPROXIMATELY ONE HALF HOUR LATER, AND ASKED URIBE, "WHERE IS ?" 
URIBE WENT TO THE BACK OF THE SHOP AND RETURNED WITH A PAPER BAG. 
URIBE TOOK A BOX FROM THE BAG AND REMOVED A .38 YAMA PISTOL FROM 
THE BOX. SANCHEZ ASKED IF URIBE WOULD SELL THE PISTOL TO HIM. 
URIBE answered, "Don’t worry, I can get one for you. I have 

CONNECTIONS, A CUBAN AND COLUMBIAN GUY, AND THEY HAVE FIREARMS, 

AND ALSO SOME MACHINE GUNS FOR SALE...." SANCHEZ SAID THAT 
ANTONIO MIGHT BE INTERESTED IN BUYING SOME MACHINE GUNS. 

On February 24, 1973 AT approximately 1:30 P.M., 

SANCHEZ went to the tailor shop asking for HERNANDEZ. URIBE 

WAS IN THE COMPANY OF TWO MEN. THEY WERE INTRODUCED TO SANCHEZ 

as GILBERTO and ALBERTO. URIBE said he had not seen HERNANDEZ 
FOR SEVERAL DAYS AND, AS SANCHEZ WAS LEAVING, ASKED SANCHEZ 
WHETHER ANTONIO WOULD BE INTERESTED IN BUYING A .38 STERLING 
Arm. URIBE gave the pistol to SANCHEZ to show to ANTONIO. 

Alberto then showed SANCHEZ a .22 Ruger revolver and asked 
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WHETHER ANTONIO WOULD BE INTERESTED IN BUYING IT. ALBERTO 
EXPLAINED THAT HE HAD FOUR MORE. URIBE ASKED THAT SANCHEZ 
LET HIM KNOW THE ANSWER ON MONDAY. SANCHEZ SAID HE WOULD CALL 

URIBE AT 1:00 P.M. on Monday. 

After leaving, SANCHEZ met BOCCHICHIO and reported 

THE CONVERSATIONS AND GAVE BOCCHICHIO THE . 3^ STERLING ARM. 

The following Monday, February 2 6 , 1973 * URIBE 
called SANCHEZ at 2:00 P.M. SANCHEZ explained that he had 
not received an answer from ANTONIO. SANCHEZ then called 
BOCCHICHIO. URIBE then called SANCHEZ explaining that ANTONIO 
WANTED TO BUY THE GUNS AND THAT SANCHEZ WOULD BE AT THE TAILOR 
SHOP AT ABOUT 4:00 P.M. SANCHEZ arrived at the tailor shop at 
ABOUT 4:10 P.M. BUT THE SHOP WAS CLOSED. MOMENTS LATER, 

ALBERTO, GILBERTO, and URIBE arrived. URIBE opened the shop. 
ALBERTO gave URIBE a bag containing a .38 Sterling Arm and 
explained that the gun had a part missing but that the part was 
IN THE BOX. ALBERTO left. SANCHEZ, URIBE, and GILBERTO then 
drove TO 37th Avenue and 90th Street. GILBERTO went into the 
apartment house on the corner and returned in five minutes with 

A PAPER BAG WHICH HE GAVE TO URIBE. URIBE REMOVED THE BAG AND 

opened the box inside revealing a .22 Ruger. URIBE then drove 

TO THE PARKING LOT OF JACK-IN-THE-BOX AT ASTORIA BOULEVARD 
BETWEEN 87 TH AND 88 th STREETS. HE PARKED THE CAR AND SANCHEZ 
and URIBE walked to Agent BOCCHICHIO'S car which was parked 

ON THE STREET OPPOSITE THE PARKING LOT. 

URIBE CARRIED THE BAG CONTAINING THE FIREARMS. HE 
ENTERED BOCCHICHI O' Q CAR AND SAT IN THE FRONT SEAT WITH BOCCHICHIO. 
SANCHEZ SAT IN THE BACK SEAT. URIBE OFFERED THE FOUR GUNS TO 
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BOCCHICHIO AT £150 EACH. BOCCHICHIO offered $120 each which 
URIBE accepted. BOCCHICHIO paid URIBE $600 for five guns, 

INCLUDING THE FOUR WHICH URIBE HAD BROUGHT AND THE FIFTH WHICH 

SANCHEZ had received the Sturday before. SANCHEZ and URIBE then 
left the car and returned to the parking lot. SANCHEZ drove 
URIBE back to the tailor shop. On the way URIBE gave SANCHEZ $75 

FOR HIS PART ICI PAT I ON. 

On cross EXAMINATION, SANCHEZ stated that most of what 
URIBE said was in Spanish which he translated to BOCCHICHIO, that 

HE WAS UNEMPLOYED AND DID NOT REMEMBER THE NAMES OF ANY EMPLOYER 

since June, 1973> that he was paid for his undercover work, 

BUT THAT HE WAS NOT PAID FOR CONVICTIONS, THAT HE WAS EXPELLED 

from Columbia, that his residence in the United States was 

AT THE PLEASURE OF THE UNITED STATES GOVERNMENT, THAT HE HAD 
BEEN A POLICE OFFICER IN COLUMBIA, THAT HE HAD SPENT TWO TO THREE 
YEARS IN JAIL AS AN UNDERCOVER AGENT. 

ALBERT B. BOYNE was qualified as an expert interpreter 

AND TESTIFIED AS TO HIS PREPARATION OF A TRANSLATION AND TRANSCRIPT 
OF A TAPE GIVEN TO HIM BY AGENT BOCCHICHIO. ON CROSS EXAMINATION, 
BOYNE ADMITTED THAT CERTAIN PARTS OF THE TAPE WERE INAUDIBLE 
AND THAT HE USED THE ASSISTANCE OF AGENT BOCCHICHIO FOR CLARIFICATION. 

Agent ANTHONY BOCCHICHIO testified that prior to July, 

1 973 » HE WAS A Special Agent with the Bureau of Customs. SANCHEZ 

WAS A GOVERNMENT INFORMANT WHO INTRODUCED HIM 10 URIBE ON JANUARY 

3 , 1973. 0n February 4, 1973, SANCHEZ brought BOCCHICHIO a .38 
Sterling Arms pistol and told him that here were four others for 
sale. BOCCHICHIO told SANCHEZ that he would let him know on 
Monday whether the Bureau of Alcohol, Tobacco, Tax and Firearms 
was interested in purchasing them. 
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At approximately 2:00 P.M. on Monday, February 
26 , 1973, BOCCHICHIO RECEIVED A call from SANCHEZ* He told 
SANCHEZ that he would call him back in a few minutes. He 
THEN CALLED AGENT KERN OF THE BUREAU OF ALCOHOL, TOBACCO, 

Tax and Firearms, after which he called SANCHEZ to tell 

him THAT HE WOULD PURCHASE THE FIREARMS AND TO SET UP A MEETING. 

The meeting was to be behind Jack-in-the-Box on 25 ™ Avenue 

BETWEEN 87 ™ AND 88 th STREETS. 

Prior to the meeting, BOCCHICHIO directed agents 

TO SERVEIL THE AREA AND TO TAKE A CAMERA AND PHOTOGRAPH IT. 

He also put on a Kel transmitter which he checked before 
leaving for the meeting, he instructed the agents to record 

THE CONVERSATION TRANSMITTED BY THE DEVICE. BOCCHICHIO THEN 
PROCEEDED TO THE MEETING PLACE IN AN UNDERCOVER VEHICLE. 

BOCCHICHIO ARRIVED AT THE MEETING PLACE AT APPROX¬ 
IMATELY H : 00 P.M. At about *1:30 P.M. he observed the car owned 
BY SANCHEZ PULLING INTO THE PARKING LOT OF J ACK-I N-THE “BO X . 

SANCHEZ and URIBE exited from the vehicle and walked to his 
CAR. URIBE WAS CARRYING A PAPER BAG. URIBE GOT INTO THE 
FROMT SEAT AND SANCHEZ GOT INTO THE REAR SEAT. URIBE PLACED 
the paper bag between him and BOCCHICHIO. After greeting 
each other, BOCCHICHIO examined the bag and found three .38 
Sterling Arms. SANCHEZ took out a fourth gun, a .22 Ruger. 

URIBE ASKED FOR *120 FOR EACH OF THE STERLING ARMS AND $150 
for the Ruger. BOCCHICHIO offered 4l20 for each. URIBE 
accepted and asked for $600 including the gun SANCHEZ had already 
given him. BOCCHICHIO then paid URIBE the $600. 


*■ 
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The three Sterling Arms pistols and the Ruger revolver 

WERE RECEIVED IN EVIDENCE. 

BOCCHICHIO THEN TESTIFIED AS TO THE ACCURACY OF 
SEVEN PHOTOGRAPHS SHOWING THE SEQUENCE OF EVENTS FROM 

SANCHEZ and URIBE exiting SANCHEZ'S automobile through their 
RETURN TO SANCHEZ'S CAR. THE PHOTOGRAPHS WERE RECEIVED 
IN EVIDENCE. 

BOCCHICHIO THEN IDENTIFIED THE TAPE RECORDING OF 
THE CONVERST I ON IN HIS AUTOMOBILE. THE TAPE AND A TRANSCRIPT 
CONTAINING A TRANSLATION WAS RECEIVED IN EVIDENCE. THE TAPE 
WAS THEN PLAYED FOR THE JURY. EACH MEMBER OF THE JURY WAS GIVEN 
A COPY OF THE TRANSCRIPT TO FOLLOW THE TAPED CONVERSATION. 

BOCCHICHIO THEN TESTIFIED THAT HE SAW URIBE A*T 
CUSTOMS HEADQUARTERS AT 201 VARICK STREET AT A LITTLE AFTER 
9:00 P.M. ON THE EVENING OF MARCH 2, 1 973 > SHORTLY AFTER 

URIBE'S ARREST BY AGENTS OF THE BUREAU OF CUSTOMS. BOCCHICHIO 
TESTIFIED THAT AFTER URIBE HAD BEEN ADVISED OF HIS RIGHTS, HE 

said to URIBE, "Don't tell ml you didn't sell me the guns," to ’ 
which URIBE answered, "The guns, yes, the others, no." 

The Government then read .nto the record a stipulation 

TO THE EFFECT THAT THE GUNS WERE STOLEN FROM INTERSTATE COMMERCE 
AND WERE OPERABLE. 

The Government then rested. 

The defendant rested without calling any witnesses. 

The jury deliberated from 12:20 to 12:30 and from 
1:30 to 2:00 P.M. at which time the jury announced that it had 

FOUND THE DEFENDANT GUILTY AS CHARGED. 
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B 


POINT 1 


REFERENCES TO THE PROPOSED SALES 
OF NARCOTICS AND MACHINE GUNS 
SHOULD NOT HAVE BEEN ADMITTED 
INTO EVIDENCE SINCE THEIR PROBATIVE 
VALUE WAS FAR OUTWEIGHED BY THEIR 
PREJUDICIAL EFFECT. 


There are numerous references to the proposed sale 
of machine guns and narcotics in the record of this trial. 
SANCHEZ TESTIFIED THAT URIBE OFFERED to sell machine guns to 
SANCHEZ. 


Don't worry. I can get one for you. I have 
connections, a Cuban and Columbian guy, and 

THEY HAVE FIREARMS, AND ALSO SOME MACHINE 
GUNS FOR SALE,.... 

Trial, 17- 

SANCHEZ SUGGESTED THE PURCHASE OF MACHINE GUNS. 

What happened with the machine guns for Antonio? 

He is interested in the machine guns. They 

NEED IT FOR THE MAFIA BUSINESS. AnD HE SAY, 

"NEXT week, approximately, because we don't 
know. We had it stole." 

Trial, 22. 

The Government then stressed the offer to sell machine guns 
BY REPEATED QUESTIONS TO SANCHEZ CONCERNING THE PROPOSED SALE 
WHICH ARE ALLEGED TO HAVE BEEN MADE AT THE TIME OF THE ALLEGED 
SAIL OF THE PISTOLS AND REVOLVER. 

A. After that, Mr. Bocchichio asked to Mr. Uribe, 
"What happened with the sub-machine guns?" 

And he says, "For next week." 

Q. Who said, "For next wlek"? 

A. Mr. Uribe answered to Mr. Bocchichio, "For 
next week." 

Mr. Bocchichio say, "What happened with the sub¬ 
machine GUNS," AND HE SAY HE HAVE FOR NEXT WEEK. 

Q. Now, be sure, Mr. Sanchez, to tell us who is 

SPEAKING. 

Mr. Bocchichio said, "What happened to the 

MACH I NE GUNS, "... 
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A. And Mr. Uribe answered to Mr. Bocchichio, "For 

NEXT WEEK." 

Mr. Bocchichio asked to Mr. Uribe, how much hc 
CHARGE FOR THOSE MACHINE GUNS, AND HE S'A Y , $400." 

Q. Mr. Uribe said — 

A. $400, AND HE ASKED TO MR. BOCCHICHIO, TO GIVE 
MONEY IN ADVANCE FOR THE MACHINE GUN. 

Q. Mr. Uribe asked -- 

A. Mr. Uribe asked Mr. Bocchichio to give him money 

IN ADVANCE FOR THE MACHINE GUN, AND MR. BOCCHICHIO 
SAID HE DON'T GiVE MONEY, BUT AFTER HE SEE THE 
MACHINE GUNS -- LIKE WHAT HAPPENED WITH THE GUNS 
HE HAVE RIGHT NOW -- HE PAY. HE PAY WHEN HE HAVE 
THE MACHINE GUN IN HIS HANDS. 

Trial, 39» 4o. 

Agent BOCCHICHIO also testified in regard to the 
proposed sale of machine guns. 

A. Then I turned and asked him about the machine 

GUNS. I SAID, "How MUCH FOR THE MACHINE GUNS?" 

And Mr. Uribe answered me in English, "$400." 

After that Mr. Sanchez -- then I said they'd — 

I WANTED THEM GOOD QUALITY. I DIDN'T WANT ANY BAD 
QUALITY MACHINE GUNS AND HE SAID, MR . SANCHEZ^ 

said to me, "They're new. They're brand new." 

And Mr. Uribe said in English, "No, they're not new. 

And I TOLD HIM THAT I DIDN'T WANT ANY INFERIOR 
QUALITY WEAPONS. I DIDN'T WANT ANY POOR QUALITY 
MACHINE GUNS ANO I REITERATED THAT... 

Q. WAS THERE ANY OTHER CONVERSATION RELEVANT TO — 

I BELIEVE YOU MENTIONED MACHINE GUNS. WAS THERE 
ANY OTHER CONVERSATION RELEVANT TO MACHINE GUNS? 

A. YES. I ASKED HIM WHEN I WAS GOING TO GET THE MACHINE 
GUNS AND SOME OTHER THINGS AND HE TOLD ME THAT 
THE MACHINE GUNS I WOULD BE GETTING LATER ON 
THAT WEEK. HE DIDN'T SAY MACHINE GUNS. HE SAID 

OTHER THINGS. I - HE SAID I WOULD BE GETTING 

OTHER THINGS THIS WEEK AND SOME OTHER THINGS THE 
FOLLOWING WEEK. 

Q. What if any discussion was there relevant to 

PAYMENT FOR THESE MACHINE GUNS? 

A. He told me they were $400 each. Then he asked 

ME FOR AN ADVANCE. HE -- MR . SANCHEZ TOLD ME. 

Q. Who asked for the advance? 

A. Mr. Sanchez told me that Mr. Uribe asked me -- 

WOULD LIKE AN ADVANCE ON THE MACHINE GUNS. A N D I 
TOLD HIM I WOULDN'T GIVE HIM ANY ADVANCE UNTIL 
HE DELIVERED THE MACHINE GUNS. I TOLD HIM WHEN 
I SAW THE MACHINE GUNS I'D PAY HIM FOR THE MACHINE 
GUNS, AND THAT'S THE WAY WE DID BUSINESS. 

Trial, 1l4, 11 5 . 
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In addition, the transcript of the tape recording 

CONTAINED SEVERAL REFERENCES TO MACHINE GUNS. 


BOCCHICHIO: 

HOW MUCH FOR THE OTHERS? HOW MUCH 

FOR THE MACHINE GUN? 

URIBE: 

EH...FOUR HUNDRED. 

SANCHEZ: 

1 S FOUR HUNDRED . 

URIBE: 

(Inaudible) 

BOCCHICHIO: 

W11A T KIND? 

SANCHEZ: 

He don't know. 

URIBE; 

1 don't KNOW, 1 GUESS THAT, 

V/ HAT MACHINE BRAND... 

SANCHEZ: 

Well, however it is they come, brother. 

BOCCHICHIO: 

In GOOD CONDITION? 

URIBE: 

Very well. * 

SANCHEZ: 

NEW ONE. 

BOCCHICHIO: 

No shit! No. No. Shit. It's got to be, 
no . 

URIBE: 

Not A NEW ONE. 

BOCCHICHIO: 

Alright. 

URIBE: 

No NEW ONE. 


* ** 


URIBE: Do you think that he can advance us 

SOME MONEY FOR THE MACUNE GUNS? 

SANCHEZ: Tony, he says if you can give him a little 

FOR THE MACHINE GUN? 

bOCCHICHIO: When you deliver the machine guns, I 

WILL GIVE YOU THE MONEY. 

URIBE: Okay. 

Transcript, 3> ^ » 5* 

Furthermore, despite the court's ruing as to testimony 
regarding narcotics, the tape recording and transcript contained 
references to what could only be considered as negotiations for 


the sale of narcotics. 


BOCCHICHIO: 

SANCHEZ: 

URIBE: 

SANCHEZ: 

UR i BE: 

SANCHEZ: 


Alright, well, what about the other stuff?, 

THE STUFF WE TALKED ABOUT LONG AGO. 

Oh, HE IS TALKING ABOUT THE SAMPLE... 

Oh, the sample, tell him we are already 

WAITING FOR THE PERSON COMING FROM COLUMBIA. 

He is waiting for the person to come in 
from Columbia. He say ... . 

He is coming already. We are waiting for 
Diaz, it is only a matter of days, of days. 
Only a few days. 

Only for a few days. 
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BOCCHICHIO: 


SANCHEZ: 

URIBE: 

SANCHEZ: 

BOCCHICHIO: 


URIBE: 

SANCHEZ: 

URIBE: 


YOU HAVE BEEN TELLING ME THAT ALL THE 
WHILE, A DAY, TWO DAYS, I TELL THE GUY 
I AM GOING TO SHOW HIM, I GOT 'THE SAMPLE 
AND. ..AH. ..THAT. ..AH. ..THAT’S THE THING, 

THE ONLY THING, I’M KEEPING THE GUY 
INTERESTED BECAUSE I TELL HIM I CAN GET 
HIM THIS AND ...AH...SOME OTHERS, CAUSE 
HE’S THE SAME GUY TAKES BOTH, YOU KNOW? 

He SAYS HE HAS. ..THE OTHER GUY WAITING. 

Yes, waiting, yes. 

That is the same guy who is going to buy... 
This is just, for ...er...ah...the re...ah... 
I don’t give a shit about this, this is 

JUST TO KEEP THEM HAPPY, YOU KNOW. 

Hum... 

He says... 

Keep them happy. 


TRanscript, 1, 2. 


The Government acknowledged that these references 

ARE TO NEGOTIATIONS FOR THE SALE OF NARCOTICS AND MACHINE GUNS. 

(Government’s Memorandum of Law, 5 ) However, the Government 

CONTENDS THAT THESE REFERENCES ARE NEVERTHELESS ADMISSABLE 
UNDER THE GENERAL INCLUSIONARY RULE IN THE SECOND CIRCUIT WHICH 
PERMITS EVIDENCE OF OTHER CRIMES TO BE ADMITTED INTO EVIDCNCE 
UNLESS IT IS OFFERED SOLELY FOR THE PURPOSE OF PROVING CRIMINAL 
CHARACTER. UNITED STATES V, DEATON , 3^ C, 2d 117 (2ND ClR., 19^7 ) 

The Covernmeit contends that such evidence was not offered 
solely for the purpose of proving criminal character in that the 

EVIDENCE WAS RELEVANT (l) AS PART OF THE RES GESTAE TO RPOVIDE 
COMPLETENESS AND TO AVOID "TRUNCATED EVIDENCE", (2) TO ESTABLISH 
THE INTENT OF THE DEFENDANT AND TO NEGATE ANY DEFENCE OF LACK OF 
KNOWLEDGE OR MISTAKE, AND (3) T 0 ESTABLISH THE DEFENDANT’S PRE¬ 
DISPOSITION TO COMMIT THE OFFENSE CHARGED WHERE ENTRAPMENT IS 
OFFERED AS A DEFENSE. (GOVERNMENT’S MEMORANDUM OF LAW, 6“10) 

One cannot argue with these generalizations on their 
However, a more searching analysis reveals that the issue 
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IS NOT QUITE AS SIMPLE AS THE GOVERNMENT WOULD MAKE IT OUT TO 


BE . 

The appellant does not deny the relevance of the 

EVIDENCE OF OTHER CRIMES. (HEARING, 4) HOWEVER, "ALTHOUGH 
RELEVANT, EVIDENCE MAY BE EXCLUDED IF ITS PROBATIVE VALUE IS 
SUBSTANTIALLY OUTWEIGHED BY THE DANGER OF UNFAIR PREJUDICE... 

Rule 403 of the Federal Rules of Evidence. 

Unfair prejudice is defined as "an undue tendency to 

SUGGEST DECISION ON AN IMPROPER BASIS , COMMONLY, THOUGH 

NOT NECESSARILY, AN EMOTIONAL ONE." ADVISORY COMMITTEE'S NOTE 

to Rule ^ 03 . 

"Situations in this area call for balancing the 

PROBATIVE VALUE AND NEED FOR THE EVIDENCE AGAINST THE 
HARM LIKELY TO RESULT FROM ITS ADMISSION." I D_ . 

This general policy of excluding relevant evidence 

BECAUSE OF UNFAIR PREJUDICE IS SPECIFICALLY APPLICABLE 


TO EVIDENCE OF OTHER CRIMES. 


Because such evidence is generally recognized to 

HAVE POTENTIALITY FOR PREJUDICE, IT iS USUALLY 
EXCLUDED E XCEPT WHEN IT IS PARTICULARLY PROBATIVE 
IN SHOWING SUCH THINGS AS INTENT, AN ELEMENT IN 
THE CRIME, IDENTITY, A SYSTEM OF CRIMINAL ACTIVITY, 
OR WHEN THE DEFENDANT HAS RAISED THE ISSUE OF HIS 
CHARACTER, OR WHEN THE DEFENDANT HAS TESTIFIED AND 

the State seeks to impeach his credibility. 


Spencer 


ft 7 sTct 


v. State 

-rmr. 


OF 


Texas, 3^5 AUS. 


s6o 


1 n United States v, 
cir., iw)~at; 1t ^ 

EMPHASIS ADDED ) . 


_. . Op *t > 

T7TXD.2D 606 (I9b7) CITED 
Knohl , 379 F.2d 427 (2nd 

'( c" I TAT I ONS OMITTED AND 


Even in cases in which the evidence is offered 

TO PROVE ONL or THE ENUMERATED EXCEPTIONS TO 
THE GENERAL RULE, ITS PROBATIVE VALUl MAY 
VERY SLIGHT WHILE ITSPREJUDICIAL CHARACTER 
MAY BE VERY STRONG. UNDER SUCH CIRCUMSTANCES 
THE TRIAL JUDGE HAS A DUTY IN THE LxlRCISL 01* 
HIS DISCRETION TO EXCLUDE TTT 
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United States v Knohl , supra at 4 38 , H39» citing 
Spencer v. Texas, supra and United States v. Byrd, 

3S? F. Ed S70, \,jn ( 2 nd Ci r. , 196^} 

Although the Second Circuit has adopted the inclusion¬ 
ary rule , United States v. Deaton , supra, and the inclusion¬ 
ary rule has also been adopted by the Federal Rules of Evidence, 
Rule 404 (b). 

This is largely a matter of approach or emphasis, 

ALTHOUGH THE ( I NCLUS I 0NARY RULE) WOULD RESULT 
IN A SOMEWHAT "BROADER RANGE OF ADMISSABLI I T Y. " 

Whichever method is adopted, the trial judge is 

REQUIRED, AS WITH ANY POTENTIALLY PREJUDICIAL 
EVIDENCE, TO BALANCE ALL THE RELEVANT FACTORS TO 
DETERMINE WHETHER THE PROBATIVE VALUE OF THE 
EVIDENCE OF OTHER CRIMES IS OUTWEIGHED BY ITS PRE- 
JUDI C I AL CHARACTER. 

United States v. Deaton , supra, at 117 . (citations 
omitted) 

The Advisory Committee's Note to Rule 4o4 (b) like¬ 
wise states that, "The determination must be made whether the 

DANGER OF UNDUE PREJUDICE OUTWEIGHS THE PROBATIVE VALUE OF THE 
EVIDENCE, IN VIEW OF THE AVAILABILITY OF OTHER MEANS OF PROOF 
AND OTHER FACTORS APPROPRIATE FOR MAKING DECISIONS OF THIS KIND 

under Rule 4c>3 ( the exclusion of relevant evidence on the ground 
of prejudice). 

The problem is not merely one of pidgeon-holding, 

BUT ONE OF BALANCING, ON THE ONE SIDE, THE ACTUAL 
NEED FOR OTHER-CRI MES-EV IDENCE IN THE LIGHT OF 
THE ISSUES AND THE OTHER EVIDENCE AVAILABLE TO 
THE PROSECUTION ... AND ON THE OTHER, THE DEGREE 
TO WHICH THE JURY WILL PROBABLY BE ROUSED TO 
OVERMASTERING HOSTILITY. 

McCormick, Cv i pence . , j 1S7» AT 332 (19 r )^). 

The balancing test seems simple enough: "probative 
value" is weighed against "tendency to prejudice". 

(However) "probative worth" consists of more than 

LOGICAL RELEVANCY OR SHREDS OF THE SAME; IT CON~ 
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SISTS OF MORE THAN INNATE "PERSUASIVENESS. NO 

matter how persuasive of the fact it is supposed 

TO PROVE, OTHER CRIMES EVIDENCE HAS NO PROBATIVE 
WORTH IF THE FACT IS NOT SUBSTAN TIALLY IN—l_S_SU_£... 

(emphasis in original) 

Another difficulty in this area is that prosecutors 
are most aware of the usefulness of other crimes 

EVIDENCE IN SECURING CONVICTIONS, AND THE T EMPTA- 
TIONS TO INTRODUCE THIS EVIDENCE IN THE HOPE THAT 
IT WILL REGISTER THE DESIRED PREJUDICIAL EFFECT 
ARE UNDOUBTEDLY GREAT. 

M.C. S-ough, Other Vices Other Cr i mes: An Cv i dent i ar_y_ 
Pi lemma , 20 Kan.L.Rev. 'Ml U9?2) AT lr ^* 

Furthermore, it is diffucult to limit the prejudicial 

EFFECT BY A LIMITING INSTRUCTION TO THE JURY. THE ABILITY 
OF JURORS TO SEGREGATE EVIDENCE ACCORDING TO PERMISSABLE 
USES HAS LONG BEEN IN DOUBT. 

It is generally recognized that there can be no 

COMPLETE ASSURANCE THAT THE JURY EVEN UNDER THE 

best of instructions will strictly confine the 

USE OF THIS KIND OF EVIDENCE TO THE ISSUE OF KNOW¬ 
LEDGE AND INTENT AND WHOLLY PUT OUT OF THEIR MINDS 
THE IMPLICATION THAT THE ACCUSED, HAVING COMMITTED 
THE PRIOR CRIMINAL ACT, PROBABLY COMMITTED THE ONE 
WITH WHICH HE IS ACTUALLY CHARGED. 

United States v. Byrd, 3^2 F.2d 37° (2nd Cir., ^ 6 ^) 

AT F7 li'. See also No~e, Other Crime s Evidence at 
Trial : Of Balan cing and Other Mattcrs , 7^ YalE *-.J. 

763 at fbU, 777• 

It takes little imagination to realize the prejudicial 

EFFECT OF REFERENCES TO DEALINGS IN NARCOTICS AND MACHINE GUNS. 
At a time when drug abuse and civil DISORDER ARE CONSTANTLY IN 
THE HEADLINES, THE PURVEYOR OF NARCOTICS OR MACHINE GUNS IS 
PICTURED AS A MASS MURDERER. EVIDENCE OF SUCH CRIMES IS 
HIGHLY PREJUDICIAL. 

On THE OTHER HAND, THE EVIDENCE OF SUCH CRIMES HAD 
SLIGHT PROBATIVE VALUE AT THE TRIAL. THE COURT ITSELF RULED 
OUT ANY RELEVANCY AS TO THE DEFENSE OF ENTRAPMENT. (TRIAL, 26) 

There is no indication that the testimony regarding machine 

GUNS WAS NECESSARY TO PROVIDE COMPLETENESS. THE COURT SEEMS 
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TO HAVE TOTALLY DISREGARDED THIS ASPECT OF RELEVANCY IN 
ADMITTING SUCH TESTIMONY. THE COURT APPEARS TO HAVE ACCEPTED SUCH 
TESTIMONY SOLELY FOR THE PURPOSE OF ESTABLISHING INTENT AND 
NEGATING MISTAKE. (SEE INSTRUCTION OF COURT IN CHARGE AT PP. 

205 - 207 ) Thus, the only issue is whether such evidence was 

OF SIGNIFICANT PROBATIVE VALUE TO ESTABLISH INTENT SUCH THAT 
IT WOULD OUTWEIGH ITS OBVIOUS PREJUDICIAL EFFECT. 

The intent of the appellant was never a substantial 

ISSUE AT THE TRIAL. THE DEFENDANT WAS NOT A DEALER IN TI R E” 

ARMS BUT A TAILOR. THE GUNS WERE NOT OPENLY DISPLAYED BUT 
KEPT IN BOXES AND BAGS. SANCHEZ TESTIFIED THAT THE FIRST 
GUN HE SAW WAS TAKEN FROM THE BACK OF THE DEFENDANT'S STORE. 

There were numerous meetings and negotiations. The sale of the 

GUNS WAS ALLEGED TO HAVE TAKEN PLACE UNDER FURTIVE CIRCUMSTANCES, 
IN A CAR APRKED ON A STREET, PURSUANT TO A PRE-ARRANGED MEETING. 

Thus, the acts speak for themselves. Intent was never in 

SUBSTANTIAL ISSUE AND THE GOVERNMENT WAS NOT REQUIRED TO INTRO¬ 
DUCE EVIDENCE OF OTHER CRIMES WHEN OTHER MEANS OF PROOF WERE 
NOT ONLY AVAILABLE BUT WERE ACTUALLY USED. 

Therefore, it is likely that the verdict of the jury 

MAY HAVE BEEN MADE ON AN IMPROPER BASIS, THE EMOTIONAL FEAR OF 
ALLOWING A DEALER IN NARCOTICS AND MACHINE GUNS TO BE FREE IN 
OUR SOCIETY. IN VIEW OF THIS LIKELIHOOD, THE JUDGMENT OF 
CONVICTION SHOULD BE REVERSED AND THE CASE REMANDED FOR TRIAL 
WITH INSTRUCTIONS FOR THE EXCLUSION OF ALL REFERENCES TO THE 
PROPOSED SALE OF NARCOTICS AND MACHINE GUNS. 




CONCLUSION 


THE JUDGMENT OF CONVICTION SHOULD 
BE REVERSED AND THE CASE REMANDED 
FOR TRIAL WITH INSTRUCTIONS TO 
EXCLUDE ALL REFERENCES TO THE PRO¬ 
POSED SALE OF NARCOTICS AND MACHINE 
GUNS. 


Respectfully submitted. 
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